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Abstract 
 
Does technology trump intellectual property rights (IPR)? In the Metro-Goldwyn-Mayer 
Studios v Grokster case, Justice Breyer believes this to be so. This article will analyse 
whether Justice Breyer's belief has valid legal and empirical bases in light of the different 
cases and legislations that seek to resolve the challenges brought about by new technologies 
vis-à-vis IPRs. This article argues that, while the proposition that "law favours technology 
over IPRs" is more or less true, it requires further qualification and contextualisation in 
order to prevent one from falling into the traps of technological determinism and 
instrumentalism. What is required is a re-conceptualisation of what regulation of technology 
means and entails within the inter-networked society. Drawing upon broader law and 
technology theories, this article argues that there is a need to shift the focus of the inquiry 
from regulation to governance since the conflict between technology and IP does not merely 
concern how technologies are controlled but, more importantly, how the global information 
society is governed. 
 
1. Collision Between Technology and Intellectual Property 
 
Tensions arising from the introduction and use of emerging technologies and the protection 
of intellectual property rights (IPRs) are not  new. In fact, the concept of intellectual property 
(IP) as it is known today originated from and was a response to the disruptive technology of 
the printing press.1 What is noteworthy is that conflicts between information and 
communications technology (ICT) and IP are increasing and becoming more pronounced 
over the last two decades especially with the growing use of the Internet as a transnational 
communications medium. For those who belong to the ICT field, there is a common concern 
that the pendulum of regulatory solicitude has swung too far in favour of IPRs, and that 
technological innovations are being severely curtailed by the encroachment of overly broad 
and pervasive IP laws.2 With the numerous attempts by IPRs owners to call for protection 
through legislative, judicial or technological means at the first sight of new technologies that 
threaten their traditional ways of doing things,3 there is a sentiment within the ICT 
community that technology per se is distinct from and should not be beholden to IP laws, 
and, in case of conflicts, technology should be favoured over IPRs. This belief finds support 
in Justice Breyer's opinion in the Metro-Goldwyn-Mayer Studios v Grokster4  case where he 
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says that when there is a clash between technology and IP, the law "leans in favour of 
protecting technologies".5 This article will analyse whether Justice Breyer's statement has 
valid legal and empirical grounds in light of the different legal responses - in the form of case 
law and legislations - that seek to resolve the challenges brought about by new technologies 
vis-à-vis IPRs. This article argues that, while the proposition that "law favors technology over 
IPRs" is more or less true, it requires further qualification and contextualisation in order to 
prevent one from falling into the traps of, on one extreme, technological determinism (the 
liberal belief that technology cannot and should not be regulated) and, on the other end, 
instrumentalism (the assumption that technology is completely subject to human agency). 
What is demanded is a re-conceptualisation of what regulation of technology means and 
entails within complex, inter-networked and computer-mediated societies. Drawing upon 
broader law and technology theories, this article argues that there is a need to shift the focus 
of the inquiry from regulation to governance since the issues between technology and IP do 
not merely concern how technologies are controlled but, more importantly, how the global 
information society is governed. Part II of this article analyses the major court decisions 
involving technology and IP and observes an apparent deference by the courts toward 
technology. Part III examines the lack of success of recent techno-centric legislations. Part IV 
discusses why the apparent legal deference towards technology deserves qualification and 
how law and technology studies can help contextualise the problem of technological 
regulation. Part V concludes with a suggestion for a hybrid, socio-techno-legal approach to 
resolving tensions that arise between technology and IP. 
 
2. Judicial Response 
 
2.1. Advancing a techno-legal approach 
 
There are a number of technology-IP conflicts that have been brought before the courts. It is 
worth noting that these court cases are generally considered to be IP law decisions rather than 
technology ones.6 While these cases have a strong technological dimension, the courts' 
discussions mainly revolve around IP law issues such as contributory infringement, 
authorisation and fair use, and invariably the central concern of the courts is striking the right 
balance in the intellectual property bargain.7 This is not surprising given that the plaintiffs in 
these cases are IPRs holders who are resorting to IP principles to bring technological 
developments under the thumb of IPRs. Much of the discourse then has been about IP, with 
technology being a mere peripheral concern.  
 
However, despite the great reliance by courts on IP laws, judges and judicial bodies across 
different jurisdictions have a strikingly uniform response to the conflicts between technology 
and IP  - they frequently rule in favour of promoting technological development over the 
increased protection of IPRs. In her review of US jurisprudence in this area, Ginsburg comes 
to a similar conclusion - "a review of past confrontations between copyright and new 
technological means of dissemination suggests that courts often are reluctant to restrain 
public availability of new technologies, even when those technologies appear principally 
designed to exploit copyrighted works".8 In order to better understand this general reluctance 
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on the part of courts to interfere with the development of new technologies, the author 
believes that it is necessary to go beyond the confines of IP law and to approach these 
information society problems from the distinct paradigm of technology law. The key then for 
a more extensive analysis of the tensions between technology and IP requires focusing on the 
technological dimension of these conflicts rather than the IP issues alone. This paper argues 
that once one escapes from an IP-centralist mindset, the frequent outcome of courts refusing 
to control technological development ceases to be a mere IP law problem that can be solved 
through the adoption of new IP-maximalist legislations. Instead, these cases reveal a complex 
interplay among plural social actors and the competing legal, socio-economic and 
technological interests and values within the global information society. Viewed in this light, 
a techno-legal approach may prove to be more illuminating and useful than a strictly IP-based 
one in addressing the multiple challenges brought about by new technologies. 
 
2.2. Deference towards technology 
 
Viewed from the broader context of law and technology, the landmark cases of CBS Songs v 
Amstrad Consumer Electronics,9 Sony Corporation v Universal City Studio,10 and MGM v 
Grokster offer valuable judicial insights about the relationship between technology and IP as 
well as provide guidance on technological regulation within the inter-networked society. In 
the CBS Songs case, which involved an attempt by the British music recording industry to 
block the distribution of double-speed, twin-deck tape recorders in the 1980s, the UK House 
of Lords was cognisant of the complimentary and interdependent relationship between 
technology and IP.11 When asked to prohibit the use of a new technology, Lord Templeman 
ruled that "There is nothing express or implied in the [copyright law] which inhibits the 
invention, manufacture, sale or advertisement of electronic equipment capable of lawful or 
unlawful reproduction".12 When considering the value of technology in relation to IPRs, the 
House of Lords was more emphatic: "The rights of B.P.I. are derived from statute and not 
from the Ten Commandments. Those rights are defined by Parliament, not by the clergy or 
the judiciary. The rights of B.P.I. conferred by the Act of 1956 are in no way superior or 
inferior to any other legal rights".13 In explaining its reluctance to regulate technology, Lord 
Templeman held that it is the legislature and not the courts that has the authority to place 
restraints on technology.14 
 
Similarly, in Sony, the US Federal Supreme Court ruled that "there is no basis in the 
Copyright Act upon which respondents can hold petitioners liable for distributing [video 
cassette recorders (VCRs)] to the general public".15 The Court explained that:  
 

The judiciary's reluctance to expand the protections afforded by copyright 
without explicit legislative guidance is a recurring theme. Sound policy, as 
well as history, supports our consistent deference to Congress when major 
technological innovations alter the market for copyrighted materials. Congress 
has the constitutional authority and the institutional ability to accommodate 
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fully the varied permutations of competing interests that are inevitably 
implicated by such new technology.16 
 

Like other courts faced with the same conundrum of regulating technology for the sake of 
protecting IPRs, the Court balked at the idea because to do so would be tantamount to making 
technologies such as VCRs akin to contraband.17 In crafting the standard of "capable of 
substantial non-infringing use",18 it seems the Court was applying a commonsensical and 
liberal approach to regulation that finds it difficult from a public policy standpoint to impose 
restrictions on the free development of technology. Clearly, courts such as the one in Sony are 
working under the assumption of the "neutrality of technology"19 - where it is not the 
technologies themselves but how people use them which are the proper subjects of control. 
 
In the other landmark US case of Grokster, which involved online peer-to-peer (P2P) file-
sharing technologies, the Court found issue not with P2P technology itself but with how it 
was being unlawfully used.20 The Court wanted to clearly distinguish "between the uses of 
Grokster's and Streamcast's software products (which this case is about) and uses of peer-to-
peer technology generally (which this case is not about)".21 The Court is very careful in 
highlighting this distinction because, 
 

We are, of course, mindful of the need to keep from trenching on regular 
commerce or discouraging the development of technologies with lawful and 
unlawful potential…. The inducement rule, instead, premises liability on 
purposeful, culpable expression and conduct, and this does nothing to 
compromise legitimate commerce or discourage innovation having a lawful 
promise.22  
 

In the earlier P2P file-sharing case of Napster,23 the Court made a similar qualification, "We 
are compelled to make a clear distinction between the architecture of the Napster system and 
Napster's conduct in relation to the operational capacity of the system".24 For Ginsburg, 
Napster is " best understood as an attempt to tame a new technology into copyright 
friendliness, rather than as an endeavour to suppress it altogether".25 This distinction between 
technology and its potentially unlawful uses needs to be keep in mind especially when 
considering other cases where the courts seem to be privileging IPRs over technology.26 
Reading these cases carefully in light of the distinction, it becomes readily apparent that what 
is being declared unlawful is not the technology per se but the illegal use thereof. Similar to 
the rulings in CBS Songs and Grokster, the Court in Sony was unwilling to protect IPRs at the 
expense of technological advancement because that "would enlarge the scope of respondents' 
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statutory monopolies to encompass control over an article of commerce that is not the subject 
of copyright protection. Such an expansion of the copyright privilege is beyond the limits of 
the grants authorized by Congress".27  
 
In his concurring opinion in Grokster, Justice Breyer provides a thorough exposition of the 
relationship between technology and IPRs, and what the judiciary's response should be when 
conflicts between the two arise. Justice Breyer's explanation is illuminating because he 
elucidates the underlying legal bases and public policy rationales for the judicial preference 
for technology, which are normally left unsaid and often obscured by the inordinate attention 
given to the IP law aspects of these cases. He takes note of the public policy against ex ante 
regulation of technology because it may "chill technological development".28 In the Sony 
rule, Justice Breyer recognises that courts have a responsibility to be "strongly technology 
protecting",29 and the "innovation-protecting objective"30 of judicial rulings are a matter of 
vital public interest. Affirming the notion of neutrality of technology, he explains that "Sony's 
standard seeks to protect not the Groksters of this world… but the development of technology 
more generally".31 Similarly, by emphasising the Sony rule's forward looking nature, he 
affirms the important ICT principle of technological neutrality.32 Justice Breyer comes to a 
radical conclusion that is repeatedly implied but has never been explicitly verbalised by other 
courts faced with the same dilemma - i.e., in case of conflicts between technology and IP, the 
law "leans in favour of protecting technology".33 This observation confirms the general 
solicitude that courts have for nascent technologies -  "copyright laws are not intended to 
discourage or to control the emergence of new technologies".34   
 
Despite the apparent deference by courts toward technology, Justice Breyer is mindful that 
resolving the tensions between technology and IP also involves public policy issues that 
principally fall within the competence of legislatures.35 As Ginsburg points out, "when courts 
have curtailed the scope of copyright protection, Congress often has stepped in to assure 
copyright owners some form of compensation from the new means of exploitation - if not 
always control over it."36 
 
3. Legislative Response 
 
3.1. Techno-centric legislation 
 

                                                
27 Sony, see note 1 above, at 421, 429 and 456. 
28 Grokster , see note 4 above, at 957 and 960. 
29 Grokster, see note 4 above, at 957. 
30 Grokster, see note 4 above, at 959. 
31 Grokster, see note 4 above, at 955. 
32 Grokster, see note 4 above, at 958; see C Reed, "Taking Sides on Technology Neutrality" (2007) 4:3 
SCRIPT-ed 263 available at http://www.law.ed.ac.uk/ahrc/script-ed/vol4-3/reed.asp (accessed 16 April 2009). 
33 Grokster, see note 4 above, at 960; see J Ginsburg and S Ricketson, see note 21 above, at 7; but see J 
Ginsburg, see note 3 above, at 1617 and 1619 (she makes a distinction between those cases where the IP owners 
try to eliminate technology and those where they participate in it - in the first class they fail but in the second 
they succeed). 
34 Grokster, see note 4 above, at 957; J Ginsburg, see note 3 above, at 1616, 1619, 1623 and 1626 (see the piano 
rolls, cable television and portable MP3 player cases) 
35 Grokster, see note 4 above, at 965. 
36 J Ginsburg, see note 3 above, at 1616 and 1626. 



Time and again, legislatures have been called upon to resolve problems that arise due to 
technological advances.37 Lawmakers generally aim to ease the tensions between technology 
and IP by recalibrating the delicate IP balance through statutory (mainly IP) enactments.38 In 
the past, striking a balance was more straightforward because the subjects of regulation have 
generally been distinct commercial actors operating within specific physical locations, and 
there were technical limitations in the technologies themselves that did not require 
fundamental changes to IP laws or extensive technological regulation.39 Historically, "law 
more rarely attempts to direct technological change due to the view that markets do a better 
job, in the absence of market failure, at determining which technologies will be adopted".40 
But with the challenges and complexities brought about by rapid digitisation, convergence 
and use of global communications networks over the last two decades, attempts by 
legislatures to preserve the IP bargain have a tendency to spill over outside the IP realm, and 
has resulted in laws that seek an ex ante control of technologies per se. Not only are the 
technology-focused provisions of the US Audio Home Recording Act of 1992 (AHRA), the 
WIPO Copyright Treaty (WCT),41 the US Digital Millennium Copyright Act of 1998 
(DMCA), and the European Directive on the harmonisation of certain aspects of copyright 
and related rights in the information society (InfoSoc Directive),42 legally and democratically 
problematic, but they have proven to be ill-conceived regulatory tragedies.43 Theses laws 
have not only failed to achieve the right private-public balance within the IP context but they 
have also impeded technological development, competition and market innovation.44  
 
With the advent of digital audio recording devices, particularly the Digital Audio Tape 
(DAT) format, the AHRA was a pre-emptive response by the US Congress to preserve the IP 
balance.45 The AHRA required the implementation of the Serial Copy Management System 
(SCMS) in all devices and made the circumvention of the SCMS illegal.46 SCMS is a copy 
protection measure that permitted users to make one digital copy but imposed a technological 
restriction that prevented second generation copying. The AHRA was significant because 
"for the first time, Congress reinforced exclusive legal rights by providing for technological 
measures to protect those rights, and then by granting additional legal protection to those 
technological measures".47 At the time of its adoption, the AHRA was seen as an innovative 
and significant legal response to the threat posed by digital recording technologies to IPRs 
especially since it came about through the cooperation of the content and technology 
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industries.48 However, in the immediately succeeding years after the AHRA's enactment, the 
problems of large-scale digital piracy that the AHRA was meant to address never came pass 
because the DAT format was not widely adopted by consumers and it did not become a mass-
market product as anticipated.49 In hindsight, it may be said that in addition to other factors, 
the copy protection measures built into DAT devices proved to their own commercial 
undoing.50 Furthermore, when the AHRA faced its first real test - when the US music 
recording industry sought to curtail the sales of portable MP3 players in the RIAA v. Diamond 
Rio case51 - the legislative solution embodied in the AHRA was judged by the court to be 
inapplicable and inappropriate.52 The AHRA proved to be a failed legislative response to the 
challenges of new technologies because not only did it seek to control the technology itself 
rather than its specific uses, but it was adopted ex ante when no real conflicts had yet arisen.  
 
3.2. Anti-circumvention legislation 
 
A similar critique can be made of the technological protection measures (TPM)53 provisions 
contained in the WCT and its legislative progeny - the US DMCA and the European InfoSoc 
Directive.54 The WCT's anti-circumvention provisions have two principal aims: to prohibit 
the act of circumvention of any TPMs and to restrict the dissemination of circumvention 
technologies and information.55 Despite its controversial origins and problematic 
implementation on both the international and national levels,56 the WCT was initially 
trumpeted as a significant, future-oriented international legislation that similarly foresees and 
secures the development of a global digital content economy.57 However, experience over the 
last 13 years with various TPMs such as digital rights management (DRM) has proven quite 
the opposite. DRM has by and large proven to be not only technically unworkable because it 
is easily cracked,58 but also a commercial flop and a public relations debacle for content 
owners and media providers that sought to implement them.59 Ironically, the content and 
media industries, which successfully lobbied for the grant of legal protection against 
technological circumvention, are abandoning DRM. The general trend now is for digital 
content to be distributed sans DRM.60. On top of being a technological and market failure, 
DRM has equally proven to be detrimental to socio-legal concerns such as "freedom of 
expression, privacy, competition law, academic research and consumer protection".61 The 
Electronic Frontier Foundation found that the DMCA has had a negative effect on free 
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expression and scientific research, fair use, competition and innovation, and security 
testing.62 In fact, in a number of DRM-related cases in the US, companies are utilising the 
DMCA not to protect their copyrights but to restrict competition.63 It is no wonder then that 
DRM has been vilified in the eyes of consumers and is the target of widespread online and 
offline campaigns.64 
 
The abject failure of anti-circumvention legislations such as the DMCA may be partially 
explained by the fact that it regulates ex ante.65 According to Ginsburg, "Congress in the 
DMCA thus varied its pattern of response to new technology challenges by anticipating that 
online access would supplant old forms of distribution, rather than waiting to readjust the 
balance ex post".66 Furthermore, by regulating the technologies themselves, these laws have a 
tendency to preserve the status quo where "the owners of older technology are trying to block 
the way to what they see as a threat, thus failing to look for ways to cooperate with or even 
co-opt the new technology".67 These legislative responses have tended to artificially delay but 
never turn back the social and economic changes brought about by technological advances.68  
 
4. Regulating the Technological Society 
 
4.1. Avoiding technological determinism and instrumentalism 
 
On the face of it, the lack of success of different legislative responses to technology seems to 
support Justice Breyer's call for legal deference towards technology. It may be argued that 
lawmakers around the world could have saved themselves the aggravation and avoided the 
folly of attempting an ex ante control of technology per se by simply heeding Justice Breyer's 
admonition to respect the freedom of technological innovation.69 Nevertheless, despite what 
the above judicial and legislative responses to the conflicts between technology and IP seem 
to imply, one should take care not to come to hasty generalisations that technology cannot or 
should not be regulated, or that technological progress is always good and should remain 
unimpeded.70 In spite of the commonly held assumption of the neutrality of technology, 
technology is never truly neutral because it is inherently charged with crucial social and 
cultural values and other public interest concerns.71 As Ginsburg says,  
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In fact, the judicial and legislative resolution of tensions between the exercise 
of control under copyright on the one hand and the availability of new 
technology on the other is far more nuanced, and notwithstanding current 
critiques, supports a continued role for control in a new technological 
environment.72  
 

To believe that technology cannot be regulated is to fall into the trap of technological 
determinism,73 which is founded on two main premises: "(1) that the technological base of a 
society is the fundamental condition affecting all patterns of social existence and (2) that 
changes in technology are the single most important source of change in society".74 A 
technological determinist worldview is problematic because it fails to take into account the 
"limitations of the technology itself, social adaptation of the technology, or problems inherent 
in the vision itself".75 But, as is shown in the above analysis of the different legislative 
responses to new technologies, the polar opposite view of instrumentalism, which is the 
belief that technology is subject to human agency and control, is also fraught with trouble.76 
 
The author believes that a way out of this policy deadlock between technological 
determinism and instrumentalism will not to be found in resorting to the proverbial (yet 
severely compromised) middle ground. What is needed is a re-conception of what regulation 
of technology means within the global information society. This necessitates going beyond 
the basic concerns of "how law affects technology" or "how technology affects law", and 
actually perceiving how the interactions between law and technology are embedded within 
society. 
 
4.2. Learning from law and technology studies 
 
It is often overlooked that there are a lot more cases involving the regulation of technology 
that do not involve an IP element77 The area of law and technology provides various insights 
to the problem of new technologies. As Mandel explains, "studying how prior law and 
technology issues were handled, and particularly how they were sometimes mishandled, 
provides valuable lessons for responding to current and future law and technology issues as 
they arise".78 
 
Drawing from the history of the telegraph and the Internet, one important lesson is that  
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a decision-maker must be careful when compartmentalizing a new law and 
technology issue into a preexisting category…. But, where the new issue 
arises as a result of technological change, the old categories may no longer 
apply. In order to handle a new technology issue, one often must delve deeper, 
into the basis for the existing system of legal categorization.79  
 

The Diamond Rio case is a prime example of the courts refusing to apply the old category of 
"digital audio recording devices" to a category-busting technology, and protecting a portable 
MP3 player's place-shifting capabilities under the fair use doctrine by properly drawing an 
analogy to the time-shifting principle in Sony.80 Another key learning, which is taken from 
the experience with fingerprint and DNA evidence, is for decision-makers not to be blinded 
by technology.81 As shown in the swarm of file-sharing cases, courts have generally fared 
well in overcoming the novel legal and technological challenges of P2P networks and 
maintaining the balance between technological innovation and IP protection by prohibiting 
the illegal use of P2P rather than the technology itself. It is also best for legislatures and 
courts to bear in mind another lesson learned from the biotechnology and nanotechnology 
fields - law and technology disputes are unforeseeable and cannot be predicted with absolute 
certainty.82 In the context of technology and IP, this is perfectly illustrated in the case of anti-
circumvention laws that came too early and, without actual conflicts to resolve at the time of 
their enactment, applied too broadly. 
 
4.3. Focusing on social actors within the information society 
 
While there is much to learn from a broader law and technology approach to conflicts 
between technology and IP, one should also take care not to fall back into instrumentalism. 
While potentially useful, concepts such as "code is law"83 and "technology as law"84 have a 
tendency to trap people within a instrumentalist mindset that sees technological architecture 
as a mere regulatory variable that can be easily manipulated and controlled.85 This 
instrumentalist capture regularly occurs because the essential social dimension of the law and 
technology interface is often neglected. What is demanded then is a more actor-oriented and 
network-based approach to law and technology that focuses on social actors and the dynamic 
network of interactions that exist among them.86  
 
Law therefore should not "be seen in isolation: it is part of a wider community of social 
sciences".87 There is already a growing body of research that studies techno-legal phenomena 
from the perspective of the social sciences. For example, Murray has come a long way in 

                                                
79 G Mandel, see note 78 above, at 553.  
80 See Diamond, see note 51 above. 
81 G Mandel, see note 78 above, at 560. 
82 G Mandel, see note 78 above, at 563; J Wiener, see note 2 above, at 486 and 496. 
83 See L Lessig, Code: version 2.0 (New York: Basic Books, 2006). 
84 J Reidenberg, "Lex Informatica: The Formulation of Information Policy Rules Through Technology" (1997-
1998) 76 Tex. L. Rev. 553, at 553-554; J Wiener, see note 2 above, at 484; see A Cockfield, see note 40 above, 
at 406. 
85 D Kostakopoulou, "Floating sovereignty: a pathology or a necessary means of state evolution?" (2002) 22 
O.J.L.S. 135, at 138; see J King, "The pervasiveness of polycentricity" [2008] P.L. Spr, 101-124. 
86 See S Merry, "Legal Pluralism" (1988) 22 Law & Society Review 869, at 871; see A Murray, see note 70 
above, at 13 and 18; see A Cockfield, see note 40 above, at 409. 
87 A Murray, see note 70 above, at 18-19. 



developing what he calls "socio-technological-legal theory".88 Drawing upon Luhmann's 
autopoietic social systems and principles of systems dynamics, he conceives of the concept of 
"symbiotic regulation" where "the best regulatory model is not one built upon an active 
intervention into the settled regulatory environment, the result of which is likely to be 
extremely disruptive, rather it is one that harnesses, as best as possible, the relationship 
already in place between the actors".89 For regulation to be effective, it must compliment 
rather than disrupt the interactions among the network actors because what is being regulated 
are not static actors in a social vacuum but active subjects who are part of "complex systems, 
layers and regulatory webs".90 Murray cites the Sony case as a notable example of symbiotic 
regulation where the court, instead of restricting a new technology, properly deferred to a 
market-led solution where the actors effectively govern themselves.91 What is really 
noteworthy about the Sony decision is that not only did it protect innovation in the consumer 
electronics industry but it also helped spur the video rental market and the resurgence of the 
film industry - which ironically benefited the content owners and media providers who were 
the plaintiffs in Sony.92 Murray believes that, with respect to technological regulation, "what 
is needed is an approach that takes account of the unique nature of the network environment, 
a need for a more cohesive, measured, prudent and non-interventionist approach".93 
 
Similarly, the emerging area of law and technology theory brings to fore the social aspects of 
techno-legal issues. Cockfield's "synthetic theory of law and technology",94 which attempts to 
bring together the dialectical extremes of technological determinism and instrumentalism, is 
founded on the idea that since "technology is increasingly interwoven with our social, 
political, economic, and cultural fabric… then laws that respond to (or fail to respond to) 
technological change will increasingly have an impact on important values and interests".95 
Like Murray, he sees legal rules and principles as having "an interactive, dynamic and 
complex relationship with technological developments".96 Cockfield believes that "in times 
of technological change (when interests traditionally protected by law are threatened), legal 
analysis should become more contextual and forward-looking and less deferential to 
traditional doctrine".97 This requires a more empirical approach to "legal scholarship that is 
less jurisprudential and more like the theories found within the natural or social sciences".98  
 
5. From Regulating Technologies to Governing Society 
 
A more empirically-grounded, socio-techno-legal approach to the conflicts between 
technology and IP leads to a recognition that "the technology of regulation, like any 
technology, may have complex multidimensional impacts"99 and that, ultimately, "regulation 
is the technology of governance".100 In other words, what is needed is a more social, flexible, 
and interactive perspective on the challenges of new technologies. According to Weiner,  
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The study of policy innovation starts from the proposition that there is no 
single universal best policy design, or best regulatory technology. Instead 
there are contextual criteria for success, which imply different regulatory 
designs for different problems, situations, societies, and institutional settings. 
We must test policy ideas, learn from empiricism, and adapt regulatory 
technology over time.101  
 

The real question then is not should technology be regulated but how and by whom 
technology is governed. Thus, regulatory responses to new technologies in a post-
Westphalian world include but go beyond the top-down controls imposed by courts and 
legislatures, and are better understood within the paradigm of dynamic governance and 
participation among plural state and non-state actors who equally act as both regulators and 
regulatees.102 Notwithstanding the seeming truism of the legal deference towards technology, 
there is no simple solution to the challenges of new technologies. This is so because the 
interface between technology and IP is best understood as an issue of governance of the 
global information society itself rather than the regulatability of technology per se. 
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